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U.S. Customs Service 


Treasury Decisions 


(T.D. 77-195) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 4, 1977. 


There is published below directive of July 20, 1977, received by the 
Commissioner of Customs from the Acting Chairman, Committee for 
the Implementation of Textile Agreements, amending the level of 
restraint for certain manmade fiber textile products in category 224 
manufactured or produced in the Republic of Korea. This directive 
further amends, but does not cancel, that Committee’s directive of 
September 29, 1976 (T.D. 76-229). 

This directive was published in the Freperat Reaister on July 22, 
1977 (42 FR 37584), by the Committee. 


(QUO-2-1) 
JoHN B. O’LoveH.in, 


Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


July 20, 1977. 
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CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


On September 29, 1976, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry for 
consumption or withdrawal from warehouse for consumption during 
the twelve-month period beginning on October 1, 1976 and extending 
through September 30, 1977 of cotton, wool and man-made fiber 
textile products in certain specified categories, produced or manu- 
factured in Korea, in excess of designated levels of restraint. The 
Chairman further advised you that the levels of restraint are subject 
to adjustment.' 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
paragraph 5(b) of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of June 26, 1975, as amended, between the Govern- 
ments of the United States and the Republic of Korea, and in accord- 
ance with the provisions of Executive Order 11651, of March 3, 1972, 
you are directed to increase, effective on July 26, 1977, the twelve- 
month level of restraint established in the directive of September 29, 
1976 for T.S.U.S.A. Numbers 380.0420 and 380.8143 in Category 
224 to 36,474 dozen.” 

The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of man-made fiber textile 
products from Korea have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the 
Commissioner of Customs, being necessary to the implementation of 
such actions, fall within the foreign affairs exception to the rule-making 


1 The term ‘“‘adjustment’”’ refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of June 26, 1975, us amended, between the Governments of the United States and the 
Republic of Korea which provide, in part, that; (1) within the aggregate and applicable group limits, specific 
levels of restraint may be exceeded by designated percentages; (2) these same levels may be increased for 
carryover and carryforward up to 11 percent of the applicable category limit; (3) consultation levels may be 
increased within the aggregate and applicable group limits upon agreement between the two governments; 
and (4) administrative arrangements or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. 

2 The level of restraint has not been adjusted to reflect any imports after September 30, 1976. 
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provisions of 5 U.S.C. 553. This letter will be published in the FepERAL 
REGISTER. 


Sincerely, 


ARTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 77-196) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Haiti 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 4, 1977. 


There is published below directive of July 21, 1977, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, amending levels of 
restraint for cotton and manmade fiber textile products in categories 
55 and 231 manufactured or produced in Haiti. This directive further 
amends, but does not cancel, that Committee’s directive of Decem- 
ber 27, 1976 (T.D. 77-48). 

This directive was published in the Feprerat Rucister on July 22, 
1977 (42 FR 37585), by the Committee. 

(QUO-1-2) 


Joun B. O’Loveartin, 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic 
and International Business 

Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


July 21, 1977: 
CoMMISSIONER OF Customs 


Department of the Treasury 
Washington, D.C. 20229 
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Dear Mr. ComMISSIONER: 


This directive amends, but does not cancel, the directive issued to 
you on December 27, 1976 by the Chairman, Committee for the 
Implementation of Textile Agreements, concerning imports into the 
United States of certain specified categories of cotton and man-made 
fiber textile products, produced or manufactured in Haiti. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of March 22, 1976, as amended, between the Governments of 
the United States and Haiti, and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, you are directed to 
prohibit, effective on July 25, 1977 and for the twelve-month period 
which began on January 1, 1977 and extends through December 31, 
1977, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton and man-made fiber 
textile products in Categories 55 and 231 in excess of 33,333 dozen 
in each category.’ 

The actions taken with respect to the Government of Haiti and 
with respect to imports of cotton and man-made fiber textile products 
from Haiti have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rule-making provisions 
of 5 U.S.C. 553. This letter will be published in the Fepprau Reaister. 


Sincerely, 


ARTHUR GAREL | 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 77-197) 
Cotton Textile Products—Restrictions on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Pakistan 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 4, 1977. 


1 These levels have not been adjusted to reflect any imports after December 31, 1976. 
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There is published below directive dated July 20, 1977, received 
by the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of certain cotton textile products in category 31 
manufactured or produced in Pakistan. This directive amends, but 
does not cancel, that Committee’s directive of December 30, 1976 
(T.D. 77-48). 

This directive was published in the Freprrat Register on July 26, 
1977 (42 FR 37995) by the Committee. 

(Quo-2-1) 


JoHN B. O’LovexHiin 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


July 20, 1977. 


CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMIssIONER: 


This directive amends, but does not cancel, the directive issued 
to you on December 30, 1976 by the Chairman of the Committee 
for the Implementation of Textile Agreements, concerning imports 
into the United States of certain cotton textile products, produced 
or manufactured in Pakistan. 

According to the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton Textile Agreement of May 6, 1975, as amended, 
between the Governments of the United States and Pakistan, and 
in accordance with the provisions of Executive Order 11651 of March 3, 
1972, you are directed, effective on August 1, 1977 and for the period 
extending through December 31, 1977, not to charge cotton textile 
products in T.S.U.S.A. 366.1855 to the level of restraint established 
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for Category 31 (other) ! in the aforementioned directive of Decem- 
ber 30, 1976. 

The actions taken with respect to the Government of Pakistan 
and with respect to imports of cotton textile products from Pakistan 
have been determined by the Committee for the Implementation 
of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rule-making provisions 
of 5 U.S.C. 553. This letter will be published in the Feprrat ReaisTEr. 


Sincerely, 


ArTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


1 All T.S,U.S.A; numbers in Category 31 except T.S, U.S:A: 366.2740; 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1196) 


Tue Unirep States v. A. Jounson & Co., Inc., No. 76-29, (—F. 
2d 





1. CLASSIFICATION OF Imports — FLAKE IRON 


Customs Court judgment, 76 Cust. Ct. 155, C.D. 4650, 417 F. 
Supp. 1026 (1976), holding electrolytic iron of more than 99.9% 
purity in the form of flat irregular fragments generally less than two 
inches across and about one-fifth of an inch thick classifiable under 
TSUS item 415.50 as “Chemical elements in any physical form: 
Other,” as claimed, and not under TSUS item 657.20 as ‘“‘Articles of 
Iron * * *: Other,” as classified by the Government, reversed and 
remanded for consideration of unadjudicated alternative claims. 


2. INTENT oF ConarREss — LEGISLATIVE History 


Schedule 4 Headnote 1 (iii) is ambiguous in that it might exclude 
from Schedule 4 (Chemicals) either those chemical elements deter- 
mined to be “metallic elements” for purposes of Schedule 6 (Metals) 
or only those specific commodities actually classifiable in Schedule 6, 
Part 2. The intent of Congress, as revealed in the Tariff Classifica- 
tion Study (1960), was to exhaustively cover in Schedule 6, Part 2, 
the class of metallic chemical elements defined therein and to ex- 
clude from Schedule 4 by the operation of Headnote 1 (iii) all forms 
of any chemical element determined to be a “metallic element’’ for 
purposes of Schedule 6. Iron is such an element, thus iron flake 
cannot be classified in Schedule 4. 


United States Court of Customs and Patent Appeals, August 4, 1977 
Appeal from United States Customs Court, C.D. 4650 


[Reversed and Remanded.] 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Alan L. Langus for the United States. 

Rivkin, Sherman and Levy, attorneys of record, for appellee, Joseph S. Kaplan, 
Dorothy P. Watson, of counsel. 
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8 COURT OF CUSTOMS AND PATENT APPEALS 


[Oral argument on June 1, 1977 by Alan L. Langus for appellant and 
by Joseph S. Kaplan for appellee] 


Before Markey, Chief Judge, Ricu, Baupwin, LANE and MILER, 
Associate Judges. 


Ricu, Judge. 


[1] This appeal is from the judgment of the United States Customs 
Court, 76 Cust. Ct. 155, C.D. 4650, 417 F. Supp. 1026 (1976), sus- 
taining consolidated protests by the importer, A. Johnson & Co., Inc. 
(Johnson), to the classification of electrolytic iron in flake form 
imported from Japan. We reverse and remand. 

The imported merchandise is invoiced, inter alia, as ‘‘Mairon 
Electrolytic Iron Flake,” ‘‘Mairon” being a proprietary name by 
which we shall hereinafter identify the merchandise imported. Mairon 
is produced from a solid, zinc-ore residue by reducing the iron content 
thereof to molten pig iron, casting the pig iron to form an iron anode, 
and electrolyzing the anode in an electrolytic cell having a stainless 
steel cathode. During electrolysis, the relatively impure iron anode 
is dissolved and its iron content is plated out in highly pure form on 
the cathode. The pure iron plating is removed from the cathode and 
physically broken up to produce Mairon, an iron product of more 
than 99.9% purity in the form of flat, irregular fragments generally 
less than two inches across and about one-fifth of an inch thick. 
Mairon’s high purity makes it particularly useful in alloying appli- 
cations employing vacuum or other melting techniques which do not 
permit further purification. 

The Mairon flake in issue was exported from Japan in 1969 and 1970 
and was classified in liquidation under item 657.20 of the Tariff Sched- 
ules of the United States (TSUS), as modified by T.D. 68-9, as other 
articles of iron dutiable, depending on date of entry, at 13 on.45 percent 
ad valorem. Johnson contends that Mairon is a basic shape of form of 
iron rather than an “article of iron,” the latter being said to require 
some ‘“‘advancement”’ over the former. Johnson additionally contends 
that iron in this particular basic form (flakes) is not provided for in 
Schedule 6, Part 2, of the TSUS covering “Metals, Their Alloys, and 
Their Basic Shapes and Forms.” It is asserted that Mairon should be 
classified either under TSUS item 415.50, as modified by T.D. 68-9, as 
a chemical element in any physical form, or under the TSUS ultimate 
basket provision, item 799.00, as modified by T.D. 68-9. The importa- 
tion would be dutiable, if either of Johnson’s claims is upheld, at 7 or 8 
percent ad valorem, depending on date of entry. 
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The Customs Court agreed with Johnson’s analysis and found 
Mairon to be classifiable under item 415.50 without reaching the 
alternative claim for item 799.00. 

Before considering the statutes, note should be taken of the fact 
that item 657.20, under which the iron flakes were classified, is in the 
metals and metal products schedule, 6, whereas item 415.50, which 
the Customs Court held appropriate, is in the chemical schedule, 4. 

The relevant statutory provisions read (emphasis ours) : 
Tariff Schedules of the United States 


SCHEDULE 6.- METALS AND METAL PRODUCTS 


* * 6 * * * * 
Schedule 6 headnotes. 
* * “ * * * * 


2. For the purposes of the tariff schedules, unless the context 
requires otherwise— 

* * * * * * * 

(b) the term ‘‘base metal’? embraces aluminum, antimony, 
arsenic, barium, beryllium, bismuth, boron, cadmium, calcium, 
chromium, cobalt, columbium, copper, gallium, germanium, 
hafnium, indium, iron, lead, magnesium, manganese, mercury, 
molybdenum, nickel, rhenium, the rare-earth metals (including 
scandium and yttrium), selenium, silicon, strontium, tantalum, 
tellurium, thallium, thorium, tin, titanium, tungsten, uranium, 
vanadium, zinc, and zirconium and base-metal alloys; 

(c) the term “metal” embraces previous metals, base metals, 
and their alloys; * * * 

* * * * * * = 


PART 2.- METALS, THEIR ALLOYS, AND THEIR BASIC 
SHAPES AND FORMS 


* * * * * * * 


Subpart B. — Iron or Steel 
Subpart B headnotes: 


1. This subpart covers iron and steel, their alloys, and their 
so-called basic shapes and forms * * * 
* * * *k * * * 


Classified and urged by the United States: 
PART 3.- METAL PRODUCTS 


* * * * * * * 


; | Subpart G. — Metal Products Not Specifically Provided For 
Subpart G headnotes: 











1. This subpart covers only articles of metal which are not 
more specifically provided for elsewhere in the tariff schedules. 
* * * * * ok * 
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Articles of iron or steel, not coated or 
plated with precious metal: 
x * * * * * * 


Other articles: 


657.20 Other.) 216oc Alouboie Ju 15% ad val. 
(for mer- 


ported in 


(for mer- 

chandise im- 

ported in 

1970). 
Claimed and held below: 


SCHEDULE 4.—CHEMICALS AND RELATED PRODUCTS 


* a * * * +: * 
Schedule 4 headnotes: 
1. This schedule does not include— 


* x * * * * * 
(iii) metals provided for in part 2 of schedule 6. 
* * * * * ES * 


PART 2. - CHEMICAL ELEMENTS, INORGANIC AND 
ORGANIC COMPOUNDS, AND MIXTURES 
Part 2 headnotes: 


1. This part covers chemicals, except those provided for else- 
where in this schedule and those specially provided for in any of 
the other schedules. 

* # * * * * * 


Subpart A. - Chemical Elements 
Chemical elements in any physical form: 
* * * * * * * 


UU a oa ck ence eres eee ee 8% ad val. (for 
merchandise 
imported in 
1969) ; 

7% ad val. (for 
merchandise 
imported in 
1970). 

Unadjudicated claim: 
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SCHEDULE 7. - SPECIFIED PRODUCTS; MISCELLANEOUS 
AND OTHER NONENUMERATED PRODUCTS 
* * * * * * 


PART 14. - NONENUMERATED PRODUCTS 


Any article, not provided for elsewhere in 
these schedules: 


* * * * * * * 
799.00 INE: dasinwstuedcnnvetneniledeanen {Duty same as 
under item 

415.50]. 


Resolution of the issue on appeal turns on the construction to be 
given Schedule 4 Headnote 1 (iii). The Customs Court concluded that 
this headnote, keyed as it was to Schedule 6, Part 2, was merely a 
deterrent to dual classification, excluding from Schedule 4 only those 
basic shapes or forms of metals, including iron, actually classifiable in 
Schedule 6, Part 2. The holding below that the proper classification 
is under item 415.50 thus flowed naturally from the Customs Court’s 
acceptance of Johnson’s uncontroverted assertion that Marion was 
not classifiable in Schedule 6, Part 2. The Government, while con- 
ceding, rightly or wrongly, the absence of a specific provision for 
iron flake in Schedule 6, Part 2, contends that Schedule 4, Headnote 
1(iii) excludes from Schedule 4 all forms of any element regarded as 
a “metal” for purposes of Schedule 6, reference being made to Part 2 
thereof solely by virtue of the complete listing therein of all elements 
so regarded. 

Assuming, arguendo, that the Customs Court was correct in finding 
that Mairon is not an “‘article of iron,” as that term is used in Sched- 
ule 6, Part 3, and that iron in flake form does not fall within any of 
the statutory descriptions in Schedule 6, Part 2, we are of the opinion 
that the Customs Court erred in its application of Headnote 1 (iii). 

[2] The ambiguity of Headnote 1(iii) is manifest from the argu- 
ments of the parties. The phrase “metals provided for in part 2 of 
schedule 6” might be construed as meaning either chemical elements 
determined to be “metallic elements” for purposes of tariff classifica- 
tion in general and Schedule 6 in particular or as a narrower reference 
to those specific commodities actually classifiable in Schedule 6, 
Part 2. Such ambiguities are to be resolved by reference to the intent 
of Congress as it may be gleaned from the legislative history. 
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We look first to the Tariff Classification Study, Schedule 4 (1960), 
where it is stated: 


At the time of publication of schedule 4, schedule 6 relating to 
metals and metal products had not been completed, and it had 
not been decided which elements were to be covered as metallic ele- 
ments in schedule 6 * * *, [Jd. at 55 (emphasis ours).] 


It is then stated, with respect to Subpart A, of Schedule 4, Part 2, 
which covers “chemical elements in any physical form’’: 


This subpart, however, does not cover any of the elements specifi- 
cally provided for in schedule 6 which covers metals and metal 
products. [/d. at 56 (emphasis ours).] 


When Schedule 6 was completed, the aforementioned decision as to 
which elements were to be regarded as ‘‘metallic elements’ for classifi- 
cation purposes was finally made. The term ‘‘metal’”’ was then defined, 
purportedly for purposes of all of the tariff schedules, in Schedule 6, 
Headnote 2, supra, as embracing the selected community of chemical 
elements including iron. In referring to this definition, the Tariff 
Classification Study, Schedule 6 (1960), states: 


It is to be noted that not all elements known as metals are included 
in this schedule [6]. The alkali metals * * *, under the proposed 
provisions, would remain in the revised chemical schedule (pro- 
posed schedule 4). Likewise, metallic chemical elements (except 
thorium and uranium) and isotopes which are usefully radioactive 

are in proposed schedule 4. On the other hand, the proposed 
metals schedule includes as base metals certain elements which in 
some classification systems are regarded as non-metals, e.g., 
arsenic, boron, selenium, and silicon. [Jd. at 2 (emphasis ours).] 


Schedule 6, Part 2, purports to provide for “metals,” presumably as 
above defined, ‘their alloys, and their basic shapes and forms.” 
According to the explanatory notes: 


This part covers precious metals and base metals, their alloys, 
and their so-called basic shapes and forms, wrought and unwrought. 
[Jd. at 83 (emphasis ours).] 


It is further stated: 


Some of the recognized metals are not named in the metals 
schedule and therefore are classified in the chemicals schedule. At 
least one metal, silicon, though specifically named in the metals 
schedule, is classified in the chemicals schedule if in hyper-pure 
form. On the other hand, other metals, even though in very pure 
form, are classified within the provisions therefor in the metals 
‘schedule. [Id. at 86 (emphasis ours).] 


Finally, with respect to Schedule 6, Part 2, it is stated: 


The proposed provisions in part 2 are presented in an orga- 
nized, systematic manner and the subject matter is covered com- 


— 


—— 
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pletely. Part 2 is subdivided into 10 subparts. Subpart A covers 
precious metals and the remaining subparts cover base 
metals. * * * Headnote 2 of schedule 6 specifically names each 
of the elements which is to be regarded as a base metal and as a pre- 
cious metal. All of the metals provided for in part 2 are included 
even when they are chemically pure. [Id. at 87-88 (emphasis ours).] 

From this material, we draw the following conclusions: (1) the 
qualification of ‘metals’ in Headnote 1 (iii) by the phrase “provided 
for in part 2 of schedule 6” was occasioned by a desire to define a class 
of ‘“‘metallic elements’ for purposes of tariff classification which de- 
viated somewhat from traditional technical concepts of such a class; 
(2) such a modified class of metallic chemicals elements is defined both 
in the headnotes to Schedule 6 and by the classification provisions of 
Schedule 6, Part 2; (3) the class of metallic elements thus defined 
includes the chemical element iron; (4) Congress intended the class of 
metallic chemical elements defined in Schedule 6, Part 2, to be ez- 
haustively covered thereby; and (5) as a corollary of that intention, 
Congress intended to exclude from Schedule 4 by the operation of 
Headnote 1 (iii) all forms of any chemical element which was deter- 
mined to be a “metallic element’’ for purposes of Schedule 6. The 
assumed failure of Congress to achieve the intended exhaustive cover- 
age of iron in Schedule 6, Part 2, does not, in our opinion, vitiate the 
expressed parallel intention to exclude the element iron from Schedule 
4. 

We conclude, therefore, that the Customs Court erred in holding 
that Johnson had fulfilled its burden of proving that the claimed 
classification under item 415.50 is correct. Under this circumstance, the 
presumption of correctness of the original classification stands. 28 USC 
2635 (1970). Atlantic Aluminum & Metal Distributors, Inc. v. United 
States. 47 CCPA 88, C.A.D. 735 (1960). Accordingly, the judgment 
of the Customs Court is reversed and the case is remanded for a deter- 
mination of the merits of any unadjudicated claimed classification. 
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CUSTOMS APPEAL no. 77-1 
University oF Miami v. THe Unirep States 


1. Frere Entry — Importep Mass SPECTROMETER 


This is an appeal brought by the University of Miami from a 
decision of the Secretary of Commerce denying a duty exemption 
for an imported mass spectrometer purchased by the appellant. 
We affirm. 


2. Ip — EpvcaTIONAL, SCIENTIFIC AND CuLTURAL MATERIALS MATE- 
RIALS IMPORTATION AcT OF 1966. 


The duty exemption is provided by the Educational, Scientific, 
and Cultural Materials Importation Act of 1966. 19 USC 1202, 
Schedule 8, Part 4, Item 851.60. 


3. Ip — Scope or Revirw — EvipENcE 


Pursuant to 28 USC 1544 (1970), our review of this type of appeal 
from the Commerce Department is restricted to questions of law 
only. We have construed this statute to limit our review to a deter- 
mination of whether the administrative decision is supported by 
substantial evidence. Leo Goodwin Inst. For Cancer Research, Ine, 
v. United States, 63 CCPA 114, 119, 521, F. 2d 801, 806 (1975); 
Varian Assoc. v. United States, 56 CCPA 54, 57, C.A.D. 953 (1969). 
Both cases were cited in Univ. of Cincinnati Medical Center v. 
United States, 63 CCPA 107, 111, C.A.D. 1174, 537 F. 2d 518, 
522 (1976). 


United States Court of Customs and Patent Appeals, August 4, 1977 


Appeal from United States Customs Court, Docket No. 76-00076-88-40600 


[Affirmed.] 


Cesare Emiliani, on behalf of appellant. 
Barbara Allen Babcock, Assistant Attorney General, William Kanter, Michael 
F. Hertz for the United States. 


[Submitted on record and briefs June 1, 1977] 


Before Markey, Chief Judge, Ricu, Batpwin, LANE and MILuer, Associate 
Judges. 


BaLpwin, Judge. 

[1] This is an appeal brought by the University of Miami from 
a decision of the Secretary of Commerce denying a duty exemption 
for an imported mass spectrometer ordered by appellant. The denial 
was based on the finding that the most closely related domestically 
produced mass spectrometer is equivalent to the imported apparatus 
in scientific value for appellant’s purposes. 
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{2] The duty exemption is provided by the Educational, Scientific, 
and Cultural Materials Importation Act of 1966 (Importation Act 
of 1966).1 Regulations 15 CFR 301.1, et seq., set forth guidelines for 
preparing an application for requisition of the duty exemption. The 
Secretary of Commerce has the authority? to deny or to grant the 
exemption upon a finding of equivalency or nonequivalency of 
scientific value between or among domestic and foreign produced 
instruments which are circumscribed by the Importation Act of 1966. 
In accordance with the statute, the Secretary of Commerce has 
delegated his authority over this matter to the Director of the Office 
of Import Programs.’ The decision on the appellant’s application was 
made within the Office of Import Programs by the Director of Special 
Import Programs Division (Director). In the case at hand, advice 
was given to the Director by the National Bureau of Standards (NBS), 
Instruments Shops Division (within the Department of Commerce). 


Statement of Facts 


On December 5, 1974, appellant filed an application ‘* for duty-free 
entry under the Importation Act of 1966 for a VG-Micromass 602C 
mass spectrometer imported from England. Dr. Cesare Emiliani, 
Chairman of the Geology Department, stated in the application that 
the apparatus would be used to test deep-sea cores by the oxygen 
isotopic method of paleotemperature analysis. The specific testing is 
directed to the understanding of climatic evolution. The apparatus is 
also used to train students. Dr. Emiliani listed several pertinent 


119 USC 1202 (1970), Schedule 8, Part 4, Item 851.60. The provision states: 
Item 851.60: [Duty free entry] 
Articles entered for the use of any nonprofit institution, whether public or private, established for educa- 
tional or scientific purposes: 
Instruments and apparatus, if no instrument or apparatus of equivalent scientific value for the 
purposes for which the instrument or apparatus is intended to be used is being manufactured in 
the United States (see headnote 6 to this part). 
27d., headnote 6(c). 
315 CFR 301.1(a) further provides, in part: 
The responsibilities of the Secretary of Commerce under the Act have been delegated to the Assistant 
Secretary for Domestic and International Business of the Department of Commerce with power or 
jsic] redelegation, by Department of Commerce Organization Order 10-3 of July 5, 1974, who has redele- 
gated these responsibilities to the Deputy Assistant Secretary for Resources and Trade Assistance by 
Domestic and International Business Administration Organization and Function Order 44-1, effective 
November 17, 1972. 
Authority over this matter was redelegated from the Deputy Assistant Secretary for Resources and Trade 
Assistance to the Director of the Office of Import Programs by DIBA Organization and Function Order 
44-2, section 3. 38 Fed. Reg. 9,324 (1973). 
‘ Application is made to the Secretary of Treasury who checks the application so that it is prepared in 
accordance with respective regulations. The Secretary then forwards the application to the Secretary of 


Commerce and to the Secretary of Health, Education, and Welfare. 19 USC 1202 (1970), Schedule 8, Part 4, 
headnote 6. 
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specifications, among them,> an all-metal inlet system. The most 
closely related domestically produced mass spectrometer is the 6—60- 
RMS or the 3-60—-RMS produced by Nuclide Corporation.’ Notice of 
the application was published in the Frprrat Reeister.’ On Feb- 
ruary 28, 1975, after the publication of the notice, Nuclide Corporation 
sent its comments to the Department of Commerce. The comments 
controverted statements in the application about the pertinent 
features. 

On April 18, 1975, NBS, Instruments Shops Division notified the 
Director by written report, which he had requested, that the informa- 
tion of the Miami application was insufficient to permit findings of 
“pertinent specifications” and equivalent scientific value. The Diréctor, 
on May 13, 1975, denied appellant’s application without prejudice 
to resubmit. In his memorandum to appellant, the Director discussed 
the recommendation of NBS and the contentions made by Nuclide 
Corporation. 

On August 7, 1975, appellant resubmitted the application which 
made the all-metal inlet system the “most crucial” factor with regard 
to equivalency of scientific value. The same procedures were followed 
for the reapplication *as for the first application. Both Nuclide 
Corporation and NBS submitted comments. Instruments Shop 
Division of NBS found that, at the time appellant ordered the mass 
spectrometer, a completely ‘“bakeable inlet system’ was an option 
offered by Nuclide Corporation. The denial, issued on October 4, 1976, 
concluded that the 6-60-RMS was of equivalent scientific value to the 
foreign apparatus for appellant’s purposes. 


OPINION 


[3] Pursuant to 28 USC 1544 (1970),® our review of this type of 
appeal from the Commerce Department is restricted to questions of 
law only. We have construed this statute to limit our review to a 
determination of whether the administrative decision is supported by 
substantial evidence.’® Both parties address this issue while arguing 
the facts. 


5 Dr. Emiliani also listed (1) capability of handling small samples with accuracy, (2) background pressure 
in the 10 to the —9th torr range, (3) a permanent magnet, and (4) maximum reproducibility. (Torr is a unit 
of pressure equal to 1/760 of an atmosphere.) 

* Nuclide Corporation’s 12-90-G is also discussed. In evidence is a purchase order made by the Universitv 
of Kansas for the 12-90-G which included a “‘bakeable inlet system.” 

740 Fed. Reg. 2,215 (1975). 

8 Notice was published on August 29, 1975. 40 Fed. Reg. 39,915 (1975). 

* Section 1544 provides: 

The Court of Customs and Patent Appeals shall have jurisdiction to review, by appeal on questions 
of law only, findings of the Secretary of Commerce under headnote 6 to schedule 8, part 4, of the Tariff 
Schedules of the United States (relating to importation of instruments or apparatus). 

10 Leo Goodwin Inst. For Cancer Research, Inc. v. United States, 63 CCPA 114, 119, 521 F. 2d 801, 806 (1975), 
Varian Assoc. v. United States, 56 CCPA 54, 57, C.A.D. 953 (1969). Both cases were cited in Univ. of Cincin- 
nati Medical Center v. United States, 63 CCPA 107, 111, C.A.D. 1174, 537 F. 2d 518, 522 (1976). 


COURT OF CUSTOMS AND PATENT APPEALS 17 


Appellee argued in its brief that appellant has limited the compari- 
son to one pertinent specification, that being the all-metal inlet 
system. Appellant’s reapplication states: ‘“‘There are other areas in 
which the VG-Micromass 602C is superior to the Nuclide instru- 
ments. However, I consider the inlet system the most crucial.’”’ None- 
theless, considering all the pertinent features that appellant listed in 
both of the applications, there is substantial evidence found in the 
material submitted by the Nuclide Corporation in (1) its memoran- 
dum and in (2) the Nuclide Product Bulletin which discusses the 
specification of the 3-60-RMS as compared with the 6-60-RMS. The 
significant points made by the evidence are best summarized in the 
first denial dated May 13, 1975, from the Director of Special Import 
Programs Division: 


(a) An all metal inlet system has been available from Nuclide 
since about 1960. 

(b) A permanent magnet from Nuclide is offered at a reduced 
price. The first such magnet was built before 1960. 

(c) An all metal Bakeable inlet is available from Nuclide. 

(d) A standard option for Nuclide’s standard dual inlet system 
for RMS instruments, to facilitate small sample (0.025 atm cm’) 
analysis; has been offered for 10 years. 

(e) Instruments offered by Nuclide will equal or exceed the 
article in respect to reproducibility. 


Having reviewed all of the evidence in our consideration of the 
issue at hand, we conclude that the Department of Commerce denial 
of the duty exemption for appellant’s imported mass spectrometer is 
supported by substantial evidence in the record. We affirm the deci- 
sion below. 
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DECISION ON MOTION FOR REHEARING 


JULY 28, 1977 


Carmichael International Service ». United States, Court Nos. R70/ 
9113, ete—Wieas—C.D. 4700. Motion by plaintiff denied. 





Judgment of the United States Customs Court 
in Appealed Case 


JULY 25, 1977 
ApprEAL 76-12.—Andrew Akins.v. United States—Hixine Bootrs— 
Duty ExemptTion Cuiatmep UNpER Jay Treaty—Cross— 


Motions For Summary JupGmMent.—C.D. 4629 affirmed 
March 31, 1977. C.A.D. 1185. 
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